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Passed by Shri Uma Shanker Commissioner (Appeals-II)
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Arising out of Order-in-Original No AHM-SVTAX-00O-JC-025-15-16 Dated 09.02.2016

Issued by Joint Commissioner STC HQ, Service Tax, Ahmedabad

'114"1cl¢tlf q5'f .=rJl, 'o/{ -qm Name & Address of The Appellants

Mis. Metro Wireless Engineering Ltd Ahmedabad

~~~"ff~~ 'lfr ciffcffi '3fm=r~ cpf ~ Plkl~ftia >fc!?R "ff 'PX
"ffcpfil t:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~,1994 ~ EfNT 86 cB' ~ ~ cpf ffi cB' 1:ITTi ~ \l1T 'flcITTfr :
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2flu ql #tar zyea,a zrcas vi ara or4la; urznf@rawr it. 20, q #ca
g1ffclccl ¢1-CJl'3°-s, ~ "!TR, 3lt5licilcillci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) ar@#tr znznf@raw a,t f4tu are)fa, 1994 #l err 86 (1) cB' ~ ~
~ Plll+ilqcfi, 1994 fu 9 (1) cB' 3TT'flIB frrmmr "Cf5"T4 ~:tr- 5 if 'qR~ if ~
\l1T ~ ~ ~ x=ITl!:f itlx=r~ cB' ~ ~~.TTf "ITT~ >iRl1TT
~ 'GfRf ~ (ffi "ff "C!cf) w=rrfum m mitt)~ ~l!:f if 1tff-r ~-Q.'.fR if~cnT .-lll<l4"1o
~~ -g,. aei a if ma5fa tr a naft # err fzr + ?aifha #a
~ ~ x,iq if urei aran at ni, nu at l=frT 3it +TRI TIT 5fl I, 5 lg IT Uqa q
t cfITT ~ 1 ooo/- 1BTT=r ~ mitt I ugi hara at min, anur #t l=Ji.r 3ffi ~ Tfm ~
5I¢ 5 Gil4 IT 50 lg dq "ITT "ITT ~ 5000 /- 1BTT=r ~ mitt I Gef hara at i, anur at
l=frT 3jt aura Tur if 6; 5o Garg IT Uwa wart & azi nu; 1oooo /- 1BTT=r ~ mitt I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the~0l!lr1t.....<?t., service tax & interest demanded & penalty levied is more than fifty
Lakhs r~11JB~~j~~~{'l of crossed bank draft in favour of the Assistant Registrar of the
bench if:1l' ""~
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~W?~: !;~~~ Sector Bank of the place where the bench of Tribunal is situated.
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:: 2 ::
(iii) m?n:r 3i~T-T,1994 ~ m-xr a6 at vu-enrraji vi (2) 3i+fa an9la hara
f.twrrqcfl, 1994 cf> frmT-T 9 (2~) cf> 3Rfllcf frrmF«r lpJl-l ~.tt.-7 i dl ur rift vi Ur# z.rrl1-T
3np@ .. ~ '3cC!l cf Wei' (31t.frc;r) cf> ~~ cGi >Tfcrm (0IA)(Urimf 4fa ehf) 3tR .3llR
3ngr, Terra / q 3n7gal 3r2rat Ao #€tur gyc, r4la urn7f@rut at arr4ara
aPr ?a gg arr (olo) l ta hf it I

(iii) The appeal tintjer sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar:;companied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. qenizhf@er urznzu gyca 3rf@rm, 197 at gr "CIX~-1 cf> 3iW@ frrmmr ~
34a qe 3mt vi err qf@ear # 3mar # R W w 6.so/- ha at znznau ca fee
~ °6fTI "ilTl%°t:: I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. v#mar gen, sr yea vi var 3llTltW-T ·-x11ir@:rcn{Uf (~) 1~1<:r.:ncrJt 1982 it "iffm!
-c.,rcr arr iif@ mi at afafra aw at fnii a) at ft ea1 3TicPf&c:r fcnm "G!Tfil t 1

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mRT r+ca, ctr 3ear rras viaa 34tar uTfrawr (atria h fr 3r4tar hs main ;#

=tr 3eqTz A/Fn 35f@1f1a, r&yy Rt nu 39qh3iai fa#tzr(gin-2) 3#f@1err 2cg(y frif
29) feciia:. o.ez.2oy ih Rt fa4tr 31f@0rm, «&&y& uru z3 h 3iava+aa at aft mar»p fra , arr
f.:rtixln tfil" .If~ q_cT-~lTil@m asr 3#fear , qr fz nr a 3iii 5ram# alof aft gr4f@rr 2zr UTQi

aradz+ava 3rf@ra a@
Mc4ta 5en ras viara#3iai•inuw rm " # far nf@

(I) emr 1 &t h 3iai fefffa 7W

(ii) *c:Tcfc @m c!TI" c41" ~ -~a UTQI
(qi) rd 5an frmaf # era 3ira ?;lf {clidi

C:> .:tlfJI qgra azg fnr err haner falzr (@i. 2) 3f@1fzT, 2014 iii 3IT{;F:li :ff~ fcrR-1,·
34r4)r if@)ynrth Tara flareftr +rarer 3r;,lr 'Qtf 3rcflc;r cJTT~c'lt,° ~ I

4. For an appeal to be-filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06,08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:,
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay
application· and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) z iaof i, zr 3rrr hruf 3r4 @raw s var sri are 3rzrur ere1 vs
fcr~~ c,TWT fcnlJ arr areas h 1oarrearu 3it srzfahaauRaffa gt aa vs h
1 o% 0p1atU m'ran:rCPC11· t 1 , ·

4(1) In view of above, an appeal agai • e before the Tribunal on
payment of 10% of the duty demanded penalty are in dispute, or
penalty, where penalty alone is in dispu
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3 V2(ST) 180/A-1I/2015-16

:: ORDER-IN- APPEAL ::

M/s. Metro Wireless Engineering Pvt. Ltd., A-4 & 5, 1 Floor, Safa!
Profitaire, Corporate Road, Prahladnagar, Ahmedabad (hereinafter referred to

as 'appellants') have filed the present appeal against Order-in-Original No.
AHM-SVTAX-000-IC-025-15-16 dated 09.02.2016 (hereinafter referred to as

'impugned order') passed by the Joint Commissioner, Service Tax, Hqrs.,
Ahmedabad (hereinafter referred to as 'adjudicating authority).

0

0

2. Briefly stated the facts of the case are that an audit of the records of the

appellants was conducted by the department's audit team, wherein it was noticed
that the income figures recorded in their balance sheet and books of account were

more than what were declared in their ST-3 returns for the year 2007-08. The

difference in value involved a Service Tax of t13,88,129/-. On being directed by
the department to pay the said Service tax amount, the appellants stated that
they had already paid the said amount pointed out in the audit report. However,
no documentary evidence was submitted by them. Thus, the Additional

Commissioner of Service tax, Ahmedabad, vide Order-in-Original number

03/STC/AHD/ADC(JSN)/2013-14 dated confirmed an amount or 13,88,129/

along with applicable interest and penalties. Aggrieved with the said OIO, the
appellants filed an appeal before the than Commissioner (A) who allowed an
amount of tl,50,205/- and disallowed the remaining amount of t12,37,924/--.
Being aggrieved once again the appellants approached the CESTAT, Ahmedabad.
The Tribunal remanded the matter back to the adjudicating authority to decide the

case afresh on merit. The adjudicating authority discussed the matter thoroughly
and concluded that the levy of Service Tax on TDS amount is not in dispute. He
also agreed to the fact that though the amount accrued in 2007-08, the same was

credited in 2008-09 and Service Tax liability was supposed to be discharged in the
year 2008-09 for the reason that the Service Tax payment was on receipt basis.
However, as the appellants did not submit any documentary evidence regarding
payment of the said amount, the adjudicating refused to accept the fact that the
Service Tax was paid by the appellants. Thus, the adjudicating authority, vide the
impugned order, confirmed an amount of t12,37,924/- out of the original amount
or 13,88,129/- (rest of the amount of tl,50,205/-was ·already allowed by my

predecessor) under Section 73(1) of the Finance Act, 1994. He ordered the

appellants to pay interest under Section 75 and imposed penalties under Sections
77(2) and 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order the appellant has preferred

the present appeal#P?@Sued that they have already deposited the service

av on ref2%±ever, tor we accoutre uroe, hey ha
accouneaf mk ooks or account on accrual basts as per generallyf> '.}"j
accepted kn tgple/of5,cc?ping thus, there has been no short payment on
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their part.
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4. Personal hearing in the case was granted on 14.09.2016 wherein Shri
Vipul Khandhar, Chartered Accountant, on behalf of the said appellants,

appeared before me and reiterated the contention of their submission. Shri
Khandhar states that the reconciliation sheet issued by their internal audit for
subsequent year was not verified by the adjudicating authority and therefore

he requested before me that the appeal may be remanded back to the original
adjudicating authority once more so as to permit them one opportunity before

the original adjudicating authority for examination of records.

5. In view of the above, I first of all uphold the levy of Service Tax as

confirmed by the adjudicating authority vide the impugned order along with
interest and penalties. Further, regarding the request made by the appellants,
I remand back the case once again, in light of the principle of natural justice,
to the adjudicating authority. However, while doing so I direct the adjudicating
authority to check the bonafides of the documents issued by the appellants by
way of cross examining the books of accounts or any other records in that
regard and to ascertain the genuineness of the statement. The appellants are
hereby directed to extend full cooperation to the adjudicating authority by
submitting required payment particulars.

6. In light of the above discussion, I remand back the matter to the
adjudicating authority to decide the case afresh. The appeal filed by the
appellants' stands disposed off on the above terms.

7.

7. The appeals filed by the appellant stand disposed off in above terms.
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BY R.P.A.D.

To,

M/s. Metro Wireless Engineering Pvt. Ltd.,

A-4 & 5, 1 Floor, Safal Profitaire,

Corporate Road, Prahladnagar,

Ahmedabad

V2(ST) 180/A-II/2015-16

CopyTo:
1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.

2. The Commissioner, Service Tax, Ahmedabad.

3. The Joint Commissioner, Service Tax, Ahmedabad.

4. The Deputy/Assistant Commissioner, Service Tax, Division-III, A/bad.

5. The Assistant Commissioner, System-Ahmedabad.

6. Guard File.

7. P.A. File.
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