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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the ameunt-Qf service tax & interest demanded & penalty levied is more than fifty
Lakhs ry e@,jﬁfﬁ%}f&m of crossed bank draft in favour of the Assistant Registrar of the

bench olf_é’ry mated- .ubﬁ’e Sector Bank of the place where the bench of Tribunal is situated.
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(iii) The appeal uinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, itis mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20°14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:,
(i) amount determined under Section 11 D;
- (i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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! ORDER~IN- APPEAL ::

M/s. Metro Wireless Enginéering Pvt. Ltd.,, A-4 & 5, 1% Floor, Safal
Profitaire, Corporate Road, Prahladnagar, Ahmedabad (hereinafter referred to
as 'appellants’) have filed the present appeal against Order-in-Original No.
AHM-SVTAX-000-IC-025-15-16 dated 09.02.2016 (hereinafter referred to as
‘impugned order?) passed by the Joint Commissioner, Service Tax, Hgrs.,

Ahmedabad (hereinafter referred to as ‘adjudicating authority’).

2, Briefly stated the facts of the case are that an audit of the records of the
- appellants was conducted by the department’s audit team, wherein it was noticed
that the income figures recorded in their balance sheet and books of account were
more than what were declared in their ST-3 returns for the year 2007-08. The
difference in value involved a Service Tax of <13,88,129/-. On being directed by
the department to pay the said Service tax amount, the appellants stated that
they had already paid the said amount pointed out in the audit report. However,
no documentary evidence was submitted by them. Thus, the Additional
Commissioner of Service tax, Ahmedabad, vide Order-in-Original number
03/STC/AHD/ADC(JSN)/2013-14 dated confirmed an amount of %13,88,129/-
along with applicable interest and penalties. Aggrieved with the said OIO, the
appellants filed an appeal before the than Commissioner (A) who allowed an
amount of <1,50,205/- and disallowed the remaining amount of ¥12,37,924/-,
Being aggrieved once again the appellants approached the CESTAT, Ahmedabad.
The Tribunal remanded the matter back to the adjudicating authority to decide the
case afresh on merit. The adjudicating authority discussed the matter thoroughly
and concluded that the levy of Service Tax on TDS amount is not in dispute. He
also agreed to the fact that though the amount accrued in 2007-08, the same was
credited in 2008-09 and Service Tax liability was supposed to be discharged in the
year 2008-09 for the reason that the Service Tax payment was on receipt basis.
However, as the appellants did not submit any documentary evidence regarding
payment of the said amount, the adjljdicating refused to accept the fact that the
Service Tax was'paid by the appellants. Thus, the adjudicating authority, vide the
- impugned order, confirmed an amount of <12,37,924/- out of the original amount
of ¥13,88,129/- (rest of the amount of ?1,50,205/—was'already allowed by my
predecessor) under Section 73(1) of the Finance Act, 1994. He ordered the
appellants to pay interest under Section 75 and |mposed penalties under Sections
77(2) and 78 of the Finance Act, 1994,

3. Being aggrieved with the impugned order the appellant has preferred
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their part.

4. Personal hearing in the case was granted on 14.09.2016 wherein Shri
Vipul Khandhar, Chartered Accountant, on behalf of the said appellants,
appeared before me and reiterated the contention of their submission. Shri
Khandhar states that the reconciliation sheet issued by their internal audit for
subsequent year was not verified by the adjudicating authority and therefore
he requested before me that the appeal may be remanded back to the original
adjudicating authority once more so as to permit them one opportunity before

the original adjudicating authority for examination of records.

5. In view of the above, I first of all uphold the levy of Service Tax as
confirmed by the adjudicating authority vide the impugned order along with
interest and penalties. Further, regarding the request made by the appellants,
I remand back the case once again, in light of the principle of natural justice,
to the adjudicating authority. However, while doing so I direct the adjudicating
authority to check the bonafides of the documents issued by the appellants by
way of cross examining the books of accounts or any other records in that
regard and to ascertain the genuineness of the statement. The appellants are
hereby directed to extend full cooperation to the adjudicating authority by

'submitting required payment particulars.

6. In light of the above discussion, I remand back the matter to the
adjudicating authority to decide the case afresh. The appeal filed by the

appellants’ stands disposed off on the above terms.
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7. The appeals filed by the appellant stand disposed off in above terms.
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SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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BY R.P.A.D. o

To,

M/s. Metro Wireless Engineering Pvt. Ltd.,
A-4 & 5, 1% Floor, Safal Profitaire, |
Corporate Road, Prahladnagar, |
Ahmedabad

Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
The Commissioner, Service Tax, Ahmedabad.

The Joint Commissioner, Service Tax, Ahmedabad.

The Deputy/Assistant Commissioner, Service Tax, Division-III, A/bad.
The Assistant Commissioner, System-Ahmedabad.

Guard File.

P.A. File.
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